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SUMMARY 
Community & Environmental Defense Services (CEDS) was retained by the Sugarloaf Citizens 
Association and the Bethesda-Chevy Chase Izaak Walton League Chapter to research options for 
preserving the Agricultural Reserve (AgReserve) and other sensitive western Montgomery County, 
MD lands from the potential impacts of a proposed six-lane Outer Beltway. 

The research shows that: 

• Western Montgomery County has an abundance of prime and productive farmland along
with numerous other lands that are environmentally or culturally sensitive,

• The 3700-acre Crown Jewel of the AgReserve is arguably the most sensitive area and
includes the Bethesda-Chevy Chase Izaak Walton League Conservation Farm, McKee-
Beshers Wildlife Management Area, and the River Road Shale Barren County Park,

• The Outer Beltway could not be built through western Montgomery County without
causing irreparable harm to these lands,

• Though these lands are recognized as unique and exceedingly important, this significance
would not prevent construction of the highway through these lands,

• Also, though many of these lands benefit from easements and other protectionmeasures,
these safeguards are not sufficient to prevent highway impacts,

• Nevertheless, there would be value in expanding the number of farms, historic resources
and other features benefitting from easements and greater recognition, and

• There would also be value in increasing the awareness of Greater Washington residents
along with those living throughout Maryland and Northern Virginia of the many benefits
they derive from the AgReserve and other aspects of western Montgomery County.

The research also shows that: 
• Past efforts to stop major highway projects, like the Outer Beltway, have focused on

Environmental Impact Statements (EIS) litigation, yet the research shows this strategy rarely
stops a major road-building project though it can yield impact-reducing changes,

• Once the perceived need for the Outer Beltway reaches a point where it becomes a
significant political campaign issue it is highly-unlikely the six-lane highway could be
prevented from impacting the AgReserve and other sensitive lands, therefore

• The most effective strategy is to expand efforts to educate voters in the District of
Columbia, Maryland and Northern Virginia that highways projects such as the Outer
Beltway are not in their best interests.  If successful, this education effort will encourage the
election of candidates who support improved transit and other transportation options that
are far more effective than highways in reducing:

o traffic congestion,
o air pollution, and
o other environmental impacts,

while preserving: 
o farmlands,
o historical resources,
o other sensitive features, as well as
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o quality of life for both rural and suburban-urban residents. 

STRATEGY RECOMMENDATIONS 
Research into options for safeguarding the AgReserve and other western Montgomery County 
sensitive lands indicates that once three conditions exist it becomes very difficult to stop a highway 
project: 

1. A project attains a high priority rating in State and Metropolitan Planning Organization 
transportation plans, 

2. Pro-highway candidates are elected to key offices, and 
3. The project can make it through the permitting-funding process before supporters leave 

office. 

Research informing the significance of these three conditions include: 
• A discussion with Mr. Fred Skaer, the former Director of the Federal Highway 

Administration Office of Project Development and Environmental Review, who oversaw 
highway Environmental Impact Statements nationally, 

• A discussion with Dan Hardy the former Transportation Planning Chief for the 
Montgomery County Planning Department who oversaw the Inter County Connector (ICC) 
Environmental Impact Statement (EIS) process for Montgomery County (see Attachment A),    

• A review of the: 
o 2014 General Accounting Office review of NEPA litigation,  
o Annual National Environmental Policy Act (NEPA) Reports produced by the 

National Association of Environmental Professionals,  
o AASHTO Center for Environmental Excellence NEPA Case Law for Highway, 

Transit and Rail Projects, and the 
o Highway revolts in the United States Wikipedia page. 

 
While the research shows that generally, once the three conditions come to exist stopping a poorly 
planned project is difficult there are notable exceptions: 

• In 2017, 1000 Friends of Wisconsin1 defeated Wisconsin State Highway 23 through EIS 
litigation, and 

• Some of the better-known local examples include the Tri-County Parkway of northern 
Virginia, US29 in Howard and Baltimore County north of MD99, and I-70 east of the 
Baltimore Beltway. 

Inter County Connector Case Study 
In the past, those opposed to a project have relied upon a three-part strategy: 

• Inside lobbying of decision-makers by staff and board members, 
• Environmental Impact Statement (EIS) litigation, and 

                                                 
1 See Route 23 (WI) on page 9, in CLUE Case Law Database NEPA Case Law for Highway, Transit and Rail Projects 2017 
Year in Review  posted at: https://environment.transportation.org/pdf/CLUE_2017_Year_in_Review.pdf 
 

http://www.dawsonassociates.com/skaer-fred/
https://www.environment.fhwa.dot.gov/default.aspx
https://www.environment.fhwa.dot.gov/default.aspx
http://www.citiesthatwork.com/dan-hardy/
https://www.gao.gov/assets/670/662543.pdf
https://www.naep.org/
https://environment.transportation.org/pdf/CLUE_2017_Year_in_Review.pdf
https://environment.transportation.org/pdf/CLUE_2017_Year_in_Review.pdf
https://en.wikipedia.org/wiki/Highway_revolts_in_the_United_States
http://www.1kfriends.org/
https://environment.transportation.org/pdf/CLUE_2017_Year_in_Review.pdf
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• demonstration of widespread public opposition late in the game. 

The research shows that few of these efforts succeed in stopping a project, though a number do 
result in project modifications that reduce impacts.  The Inter County Connector (ICC) is a classic 
example.   

As shown in the timeline on the next page, the ICC was proposed in the 1950s.  Efforts to gain the 
approvals needed to build the ICC started and stopped several times until 2002.  ICC was declared 
dead by Maryland Governor Parris Glendening in the late 1990s thanks in large part to inside 
lobbying of decision-makers by environmental-conservation groups.  By that time though ICC was 
perceived as the best option for relieving D.C. Beltway (I-495) congestion.   

Candidates for Montgomery County and Maryland offices ran in part on a pro-ICC platform and 
won.  As the project began moving forward last-ditch efforts were made to demonstrate widespread 
public opposition and to block the ICC through EIS litigation.  Both efforts failed and the first 
segments of the Inter County Connector opened in 2011.   

The research results presented in this report show a need to augment these traditional approaches 
with the following additional actions. 

1. Increase the number of western Montgomery County properties meeting the criteria for 
partial protection under Section 4(f) of the federal Department of Transportation Act of 
1966, 

2. Increase the level of protection afforded other western Montgomery County properties, 
3. Make western Montgomery County even more highly regarded as an area too important to 

despoil with a six-lane highway and all the accompanying direct and indirect impacts, and 
4. Expand efforts to educate D.C., Maryland and Northern Virginia voters about how highway 

alternatives are far better for relieving congestion, protecting their health, and enhancing 
their overall quality of life. 

Following are specific steps for implementing these additional actions as well as steps to increase the 
effectiveness of traditional actions. 

Increase the Extent of Section 4(f) Lands 
Section 4(f) of the federal Department of Transportation Act of 1966, requires that in laying out the 
route of a proposed highway efforts must be exhausted to avoid impacts to certain lands.  If impacts 
cannot be avoided then they must be minimized and mitigation must be provided to offset 
unavoidable impacts.  The following text defines properties eligible for protection under Section 
4(f): 

“Section 4(f) properties include significant publicly owned public parks, recreation areas, and wildlife or 
waterfowl refuges, or any publicly or privately-owned historic site listed or eligible for listing on the National 
Register of Historic Places.” 

The map on page 5, shows western Montgomery County properties likely to be eligible for 
protection under Section 4(f).  These properties include: 

• Chesapeake & Ohio Canal National Historical Park, 

https://www.environment.fhwa.dot.gov/env_topics/4f_tutorial/overview.aspx
https://www.environment.fhwa.dot.gov/env_topics/4f_tutorial/overview.aspx
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INTER COUNTY CONNECTOR (ICC) TIMELINE 
YEAR STAGE 

1950s ICC proposed as part of 122-mile Outer Beltway 

1960s ICC reproposed as an Outer Circumferential Highway 

1975 National Capital Region Transportation Planning Board endorsed funding for 
planning-engineering study of first 8-mile segment  

1980 Maryland dropped Outer Beltway but was studying 22-mile ICC 

1983 First draft environmental impact statement (EIS) completed. 

1983 National Capital Region Transportation Planning Board asked that ICC be 
shortened by four miles 

1984 Maryland designates land in Montgomery and Prince George’s County so ICC 
right-of-way could be preserved. 

1992 Second draft EIS initiated. 

1997 Second draft EIS completed. 

1997 Former Governor Parris Glendening puts ICC EIS on hold. 

1999 Maryland Transportation Solutions Group votes in favor of ICC 

1999 Former Governor Parris Glendening declares ICC dead. 

1999 Montgomery County considers removing ICC from master plans. 

2000 Pressure from the Maryland General Assembly resulted in an agreement with 
Montgomery County not to remove the ICC from master plans. 

2002 Maryland Senate Joint Resolution 8 asked Governor Glendening to restart the ICC 
EIS process. 

2003 
Newly elected Governor Robert Ehrlich resurrects ICC study and majority of 
Montgomery County Council members support ICC.  Montgomery County 
Executive Douglas Duncan issued a resolution endorsing ICC. 

2004 National Capital Region Transportation Planning Board votes to endorse regional 
plans including ICC. 

2005 Governor Ehrlich announces state preference for ICC Corridor 1 and Maryland 
Board of Public Works approves Corridor 1. 

2006 Federal Highway Administration approves Corridor 1. 

2007 First contacts awarded to construct ICC. 

2011 First ICC segment opens. 

2014 Last ICC segment opens. 
This timeline is based on the MD 200 Wikipedia page: https://en.wikipedia.org/wiki/Maryland_Route_200  

https://en.wikipedia.org/wiki/Maryland_Route_200
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• Other National Historic Register properties: 
o Annington, 
o Chiswell's Inheritance, 
o Darnall Place, 
o Dowden's Luck, 
o Drury-Austin House, 
o East Oaks, 
o Hanover Farm House, 
o Mt. Nebo, 
o Nathan Dickerson Poole House, 
o Old Chiswell Place, 
o Poolesville Historic District, 
o Seneca Historic District, 
o Seneca Quarry, 
o Susanna Farm, 
o Valhalla, and 
o Walker Prehistoric Village Archeological Site. 

• McKee-Beshers Wildlife Management Area, 
• Islands of the Potomac Wildlife Management Area, 
• Seneca State Park, 
• County parks: 

o Berryville Road Neighborhood Conservation Area, 
o Broad Run Stream Valley Park, 
o Bucklodge Branch Stream Valley Park, 
o Callithea Farm Special Park, 
o Darnestown Heritage Park, 
o Four Streams County Park, 
o Greenbriar Local Park, 
o Muddy Branch Stream Valley Park, 
o Sugarland Special Park, 
o Woodstock Equestrian Park, 

Elevate Maryland Historical Trust Inventory Sites to National Register Status 
There are a number of other properties in western Montgomery County that do not presently meet 
Section 4(f) criteria but may be upgraded.  For example, there are a large number of structures and 
other features which are on the Maryland Historical Trust inventory but not the National Register of 
Historical Places.  A portion of these features might become eligible with further research regarding 
historical significance.  A discussion with Montgomery County Historic Preservation Office 
supervisor Rebeccah Ballo indicates this is a possibility but additional resources are needed to 
conduct the necessary research (see Attachment B).  We should meet with Ms. Ballo in mid- to late-
November to discuss this option further. 
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Other Publicly Owned Lands Potentially Meeting Section 4(f) Criteria 
There are also a number of publicly owned properties that are not recognized as being open to the 
public as parks, recreation areas or as wildlife or waterfowl refuges.  It is possible that some could be 
made available for these public uses.  This could provide these properties with the partial protection 
afforded by Section 4(f).  An example would be the 555-acre National Institute of Standards and 
Technology (NIST) campus located in Gaithersburg.   

Normally, the NIST campus probably would not qualify for Section 4(f) protection because it’s not 
a “public park, recreation area, a wildlife or waterfowl refuges, or a historic site.”  Yet, the NIST Museum is 
open to the public and no doubt contains objects of historic significance.  The campus also has 
extensive woodland areas.  If trails ramifying these forests are open to the public then this might 
reinforce the applicability of Section 4(f) protection.   

Furthermore, construction of a nearby highway could cause sufficient vibrations to disrupt the 
highly-sensitive analytical research performed at NIST.  Rumor has it that a Metro line route was 
once contemplated near NIST but was rejected because of the negative vibration effects.  If this is 
correct and NIST officials view the Outer beltway as a similar threat then this may prompt these 
officials to become advocates for Section 4(f) protection.  The NIST site illustrates the many 
variables that could come into play when identifying options for enhancing the security of western 
Montgomery County from Outer Beltway impacts. 

Section 4(f) Is Not A Silver Bullet 
In terms of overall strategy, it is essential to keep in mind that while Section 4(f) status reduces the 
likelihood of Outer Beltway impacts it does not guarantee protection.  For example, the Chesapeake 
& Ohio Canal National Historical Park is arguably the most important Section 4(f) feature in 
western Montgomery County.  It runs along the entire north shore of the Potomac River throughout 
the area in which Outer Beltway routes may be proposed.  Because of this it is impossible to avoid 
impacts to the C & O Canal park should the political momentum build to the point where the Outer 
Beltway becomes a key campaign issue as was the case with ICC in 2002.  In other words, the 
presence of the C & O Canal may be something less than an impassable Outer Beltway barrier. 

Increase the Number of Farms Benefitting from Preservation Easements 
The map on the next page shows the portion of western Montgomery County that would be 
impacted by Outer Beltway routes proposed in 2017-18.  The map also shows properties protected 
with the following preservation mechanisms: 

1. Maryland Agricultural Land Preservation Foundation (MALPF) easements, 
2. Maryland Environmental Trust (MET) easements, 
3. Montgomery County Purchase or Transfer of Development Rights (PDR-TDR),  
4. Maryland Historical Trust (MHT) easements, and 
5. Ownership by the County, State or Federal government. 

The map shows 26 properties within the Outer Beltway impact corridor which do not benefit from 
any of these preservation methods.  The owners of these properties are listed in the table on page 9.  
A strategy for approaching each owner and encouraging them to reconsider preservation is 
beginning to form.  It is hoped that when combined with the benefits of preservation, the negative  

https://www.nist.gov/
https://www.nist.gov/
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MAP 

LABEL OWNER ACRES

APPRAISED 

FULL VALUE

A MOSER WILLIAM R NOW HAS TDR 189.5 $255,700

B UNITED STATES OF AMERICA NIH ANIMAL CENTER 499.0 $21,706,000

C POPLAR SPRING ANIMAL SANCTUARY INC NOW BENEFITS FROM PDR 375.1

D CHARLES H JAMISON INC 293.9 $77,100

E SEVILLE DEVELOPMENT CORP 201.4 $59,100

F JAMISON CHARLES T ET AL 44.0 $12,900

G 12A LLC 173.2 $45,400

H JAMISON CHARLES T & K B 75.5 $16,000

I MDR BUDD ONE LLC 87.6 $19,700

J CASEY BETTY B ET AL TR 257.8 $262,100

K CASEY BETTY B ET AL TR 99.5 $24,200

L CASEY BETTY B ET AL TR 271.9 $259,100

M GREENFIELD VIEW FARM LLC NOW BENEFITS FROM PDR 279.0 $69,700

N CASEY BETTY B ET AL TR 354.6 $73,100

O CASEY BETTY B ET AL TR 309.1 $86,900

P RIELLEY MAUREEN A CO TRUSTEE 47.0 $409,700

Q CASEY BETTY B ET AL TR 390.2 $336,200

R DARBY LAWRENCE A 3RD 247.7 $492,700

S CASEY BETTY B ET AL TR 212.7 $55,800

T CASEY BETTY B ET AL TR 361.4

U CASEY BETTY B ET AL TR 170.5

V CASEY BETTY B ET AL TR 160.4 $39,100

W EVERGREEN BUSINESS PARK INC 73.2

X STRANG ARTHUR G ET AL TR 46.9 $385,500

Y CHARLES H JAMISON INC 249.5 $77,900

Z CASEY BETTY B ET AL TR 235.3 $275,000

Total 5,705.9

Agricultural Reserve Properties Lacking Easements
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effects of the Outer Beltway will prompt these owners to opt for an easement or other forms of 
preservation. 

However, research conducted thus far indicates that none of the five preservation mechanisms listed 
above will fully protect a western Montgomery County property from being directly impacted by the 
Outer Beltway.  Under current Maryland law each could be taken through eminent domain as 
highway right-of-way. 

Making Easement Lands More Secure 
As stated above, the research indicates that lands qualifying for protection under Section 4(f) are the 
most secure from Outer Beltway impacts, though not invulnerable.  It also appears that easements 
alone are not sufficient to qualify a parcel for Section 4(f) protection.  There is a possibility though 
that lands preserved with environmental, conservation or agricultural easements might meet Section 
4(f) criteria.  A key threshold question is whether the property rights transferred through easements 
to government agencies meets the definition of “publicly owned” in the context of Section 4(f).  The 
following initial research indicates, however, that the answer to this question is likely to be No.   

• Jeremy Criss is the Director of the Montgomery County Office of Agriculture.  Jeremy is
skeptical that an easement would convey sufficient property rights to meet the “public
ownership” Section 4(f) criteria.  Notes from the discussion with Mr. Criss can be found in
Attachment C.

• Harvard University Law Professor Richard Lazarus wrote an article entitled The National
Environmental Policy Act in the U.S. Supreme Court: A Reappraisal and a Peek Behind the Curtains.
Professor Lazarus was asked if he had encountered the easement-public ownership-Section
4(f) question.  He responded:

“No, I have not, but that is not especially meaningful. I have never studied in 
particular (or at least recall doing so) the precedent on the ownership issue for 4f or 
NEPA purposes, so it is not an issue I know much about off the top of my head, 
which is where I am. Like every other aspect of 4f and NEPA, there is no doubt 
precedent on that topic.”  Professor Lazarus suggested researching the question 
through services such as Lexis-Nexus. 

• The Land Trust Alliance is a national network of organizations and professionals dedicated
to preserving lands.  Conservation Defense Director Leslie Ratley-Beach knew of two New
York state cases that directly addressed the question.  In both cases the conclusion was that
an easement does not constitute public ownership of the subject property.

While this initial research is by no means definitive, it does indicate that it would be an uphill battle 
getting easements lands declared eligible for Section 4(f) protection.  Fortunately, there are other 
options for enhancement the security of these properties. 

Enhancing Security of Easement Lands Through State & Local Law 
The State of Maryland and Montgomery County must agree to take a number of actions before the 
Outer Beltway can become reality.  Presently, both County and State chief executive officials are 

https://www.montgomerycountymd.gov/agservices/
http://www.law.harvard.edu/faculty/rlazarus/docs/articles/Lazarus_APeekBehindtheCurtain_2012.pdf
http://www.law.harvard.edu/faculty/rlazarus/docs/articles/Lazarus_APeekBehindtheCurtain_2012.pdf
https://www.landtrustalliance.org/
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opposed to the project.  However, the same was true of the ICC project prior to the 2002 elections.  
It is for this reason that a two-part strategy is recommended.   

First, expand current efforts to educate all Maryland voters about why the Outer Beltway and new 
highways in general are an inferior solution to our transportation woes when compared with other 
options.   

Second, change County and State law to make it more difficult to route highways through lands 
preserved through easements or other mechanisms.   

Both strategy elements provide an opportunity to educate large numbers of organizations and voters 
about the importance of the AgReserve and other western Montgomery County sensitive lands.  
Following are a few of a number of possible changes to local and State law. 

County Law, the Need for Further Research & Charter Amendment 
The vast majority of western Montgomery County preserved lands were protected through the 
Purchase or Transfer of Development Rights (PDR-TDR) program.  However, the original 
easement document appeared to only restrict development of single-family detached homes on TDR 
lands.  Montgomery County law was amended in 2007 to clarify the restriction on development of 
PDR-TDR easement land.  The current easement document contains the following text:  

“Chapter 59 of the Montgomery County Code defines “Development Right” as: “The potential for the 
improvement of a parcel of real property, measured in dwelling units or units of commercial or industrial 
space, existing because of the zoning classification of the parcel”, and sets forth a procedure for the transfer of 
Development Rights for the purpose of preserving agricultural land.” 

It is believed, though not certain, that this text would prevent Montgomery County from approving 
the construction of a highway across lands protected with a PDR-TDR easement.  However, the 
Montgomery County Council could amend PDR-TDR regulations to allow highway impacts.   

Consideration should be given to asking the County Attorney’s office to research what options 
might further safeguard easement lands from highway impacts.  It appears the most effective 
protection could be an amendment to Chapter 2B Agricultural Land Preservation, of the 
Montgomery County Charter.   

Charter amendments are governed by Article XI-A, Section 5 of the Maryland Constitution which 
requires not only approval by the County Council but by a majority of those voting in the next 
election.   The amendment process reduces the likelihood that future, pro-Outer Beltway officials 
could easily allow a highway to be built through PDR-TDR lands.   

As explained in the next section, such an amendment was used in 2006 to protect State parkland 
from sale during Governor Ehrlich’s administration.  And even if the County Charter amendment 
was adopted PDR-TDR property could still be taken as highway right-of-way through State eminent 
domain authority, which is why the following State action is also recommended. 

State Law 
A number of Maryland and national land preservation experts were contacted about State actions 
that would further safeguard Maryland Agricultural Land Preservation Foundation (MALPF) and 
Maryland Environmental Trust (MET) easement lands from highway impacts.   

http://montgomeryplanning.org/planning/agricultural-reserve/transferable-development-rights/
https://www.montgomerycountymd.gov/agservices/resources/files/BLT_Files/tdr_easement_for_blts.pdf
http://library.amlegal.com/nxt/gateway.dll?f=templates&fn=default.htm&vid=amlegal:montgomeryco_md_mc
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=c185bba5-c590-406b-8d83-8a5a07a4b93e&nodeid=AABAANAAH&nodepath=%2FROOT%2FAAB%2FAABAAN%2FAABAANAAH&level=3&haschildren=&populated=false&title=Section+5.+Amendments+to+charters&config=0151JABjM2E5Y2U4Yy0zNzg1LTQwODktYmFjNC01OGI0YjI2YThkZjkKAFBvZENhdGFsb2fS0AOksHV3OlQpHacM57GR&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5PKD-0R50-004F-024V-00008-00&ecomp=-Jh8kkk&prid=0c16a7e2-89d5-4af6-a586-dded15de9a70
https://advance.lexis.com/container?config=0145JABkNjM0ODVlMi1hYjE5LTQ5NDktYTI4My0zNjc3MGIzNWJjNjIKAFBvZENhdGFsb2flQc25uqNyXUlFaJHzVTxu&crid=c7919178-16ea-4bf5-b8f3-45e338b20267
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The MALPF Executive Director noted that their easement lands have been taken through eminent 
domain in the past for road widening projects.  Recently, both MALPF and MET easement lands 
were impacted by the construction of a new gas pipeline in Baltimore and Harford counties.  It 
appears that the use of eminent domain to acquire Outer Beltway right-of-way poses the greatest 
threat to the AgReserve and other western Montgomery County lands.   

The American Farmland Trust factsheet Much Ado About Kelo: Eminent Domain and Farmland Protection 
describes measures adopted by a number of states and local jurisdictions to protect agricultural lands 
from takings via eminent domain.  Of these the Pennsylvania Agricultural Security Area approach 
may be the best for preserving western Montgomery County farmlands. 

Pennsylvania Agricultural Security Areas 
In 1979, Pennsylvania adopted the Agricultural Area Security Law.  Regulation §138l.4.4, requires 
approval by the Agricultural Lands Condemnation Approval Board of the Commonwealth prior to 
the use of eminent domain to take any lands designated as an Agricultural Security Area.   

The criteria for designated farmland an Agricultural Security Area (ASA) is: 

“The total acreage described within the proposal comprises at least 250 acres of viable agricultural land.”   

All of those owning land within the proposed ASA must formally request inclusion.   

A request was sent to Pennsylvania officials for data regarding the number of ASA lands taken 
through eminent domain.  April Orwig, (717-783-8460; aorwig@pa.gov) who oversees this program, 
provided the log of requests to take Pennsylvania ASA lands through eminent domain posted at: 
http://ceds.org/sugarloaf/PA_ASA_Taking_Adjudication_Log.pdf.   

The log shows that between 1981 and 2013, The Board considered 85 requests to use eminent 
domain to take ASA land for nonfarming purposes.  Of these 85 requests, most were approved.  
The exception are requests to impact farmlands with preservation easements, all of which were 
denied.   

What the log doesn’t show is the number of takings that would have occurred if Board approval was 
required.  Therefore, while this option is something less than perfect it would enhance the 
protection of AgReserve and other Maryland farmland from eminent domain takings.  Further detail 
can be found in the Agricultural Security Area Handbook.  

Maryland Constitution Amendment 
In addition to the Pennsylvania Agricultural Security Area approach, consideration should be given 
to amending the Maryland Constitution to require General Assembly and Board of Public Works 
approval before lands preserved with MALPF, MET or TDR easement can be taken through 
eminent domain for a highway.  Such an amendment was added to the Maryland Constitution in 
2006.  It was prompted by Governor Ehrlich’s proposal to sell State parkland.   
 
Following is the text of the 2006 amendment as it appears in Article XII, Section III of the Maryland 
Constitution: 
 

https://www.farmlandinfo.org/sites/default/files/Kelo_updateii_1.pdf
https://www.agriculture.pa.gov/Plants_Land_Water/farmland/Documents/Chapter%20138l.%20Ag%20Security%20Area%20Regulation.pdf
https://www.agriculture.pa.gov/Plants_Land_Water/farmland/asa/Pages/default.aspx
mailto:aorwig@pa.gov
http://ceds.org/sugarloaf/PA_ASA_Taking_Adjudication_Log.pdf
https://www.agriculture.pa.gov/Plants_Land_Water/farmland/asa/Documents/ASA%20Handbook%2004.06.16%20single%20sider%20full.pdf
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=8007751d-40f0-402f-9c83-15f9e9f83e2a&nodeid=AABAAWAAD&nodepath=%2FROOT%2FAAB%2FAABAAW%2FAABAAWAAD&level=3&haschildren=&populated=false&title=Section+3.+Sale+of+State%27s+interest+in+works+of+public+improvement+and+banking+corporations&config=0151JABjM2E5Y2U4Yy0zNzg1LTQwODktYmFjNC01OGI0YjI2YThkZjkKAFBvZENhdGFsb2fS0AOksHV3OlQpHacM57GR&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5PKD-0R30-004F-01XX-00008-00&ecomp=-Jh8kkk&prid=eca95c3f-830d-45a0-a4d7-851ea6ae7169
https://advance.lexis.com/container?config=0145JABkNjM0ODVlMi1hYjE5LTQ5NDktYTI4My0zNjc3MGIzNWJjNjIKAFBvZENhdGFsb2flQc25uqNyXUlFaJHzVTxu&crid=458c89d1-2e6b-4c71-9283-ec73db14eb9a
https://advance.lexis.com/container?config=0145JABkNjM0ODVlMi1hYjE5LTQ5NDktYTI4My0zNjc3MGIzNWJjNjIKAFBvZENhdGFsb2flQc25uqNyXUlFaJHzVTxu&crid=458c89d1-2e6b-4c71-9283-ec73db14eb9a
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“(b)  The Board of Public Works may not approve the sale, transfer, exchange, grant, or other permanent 
disposition of any State-owned outdoor recreation, open space, conservation, preservation, forest, or park land 
without the express approval of the General Assembly or of a committee that the General Assembly 
designates by statute, resolution, or rule.” 

It is recommended that the Association and League look into the possibility of an 
additional provision perhaps along the lines: 

(c) The Board of Public Works may not approve the taking through eminent domain of any
land covered by a conservation or farmland preservation easement without the express
approval of the General Assembly or of a committee that the General Assembly designates
by statute, resolution, or rule.

The reader should keep in mind that the author of this report is not an attorney so the text above 
may be something less than ideal. 

McKee-Beshers & Islands of the Potomac Wildlife Management Areas 
McKee-Beshers Wildlife Management Area (WMA) consists of a 2,655-acre area extending along 3.5 
miles of the Potomac River north shore.  The Islands of the Potomac WMA consists of 30 islands 
extending from Garrett to Montgomery County.  Both WMAs were purchased in part or wholly 
with monies from the Federal Aid in Wildlife Restoration (formerly Pittman-Robertson) Fund. 

While both WMAs definitely qualify for protection under Section 4(f), unfortunately the use of 
Pittman-Robertson Funds in acquiring these lands does not offer any added safeguards.  This 
finding is based communications with Maryland Wildlife & Heritage Service director Mr. Paul A. 
Peditto and Mr. Tom Decker who oversees the Wildlife & Sport Fish Restoration Program for U.S. 
Fish & Wildlife Service Region 5.   

Mr. Peditto said that while a Maryland Wildlife Management Area has never been taken for use in a 
road or highway project, he was not aware of any further safeguards afforded these lands because 
they were acquired with Pittman-Robertson Funds. 

Mr. Decker said that lands purchased with Wildlife & Sport Fish Restoration Program (Pittman-
Robertson) funds can be converted to other uses if the state acquires additional land to compensate.  
Further detail on this process can be found in federal regulation 50 CFR Part 80 - Administrative 
Requirements, Pittman-Robertson Wildlife Restoration & Dingell-Johnson Sport Fish Restoration 
Acts available online at: https://www.law.cornell.edu/cfr/text/50/part-80 

As stated earlier, both WMAs would benefit from protection under Section 4(f) of the federal 
Department of Transportation Act of 1966. If the impact to McKee-Beshers is determined to be 
covered by Section 4(f) then the Outer Beltway could affect no more than 1% of the 2,655 acres 
which make up the WMA.  

Section 4(f) would not to apply if the portion of McKee-Beshers impacted by the Outer Beltway is 
considered insignificant to the overall WMA. It is unlikely any area within the 2,655-acre WMA is 
insignificant. Therefore, the 1% Section 4(f) threshold would likely apply. 

http://dnr.maryland.gov/wildlife/Pages/publiclands/central/mckeebeshers.aspx
http://dnr.maryland.gov/wildlife/Pages/publiclands/central/islandsofthepotomac.aspx
https://wsfrprograms.fws.gov/subpages/grantprograms/wr/wr.htm
http://dnr.maryland.gov/wildlife/Pages/default.aspx
https://wsfrprograms.fws.gov/Subpages/AboutUs/AboutUs1.htm
https://wsfrprograms.fws.gov/Subpages/AboutUs/AboutUs1.htm
https://www.law.cornell.edu/cfr/text/50/part-80
https://www.environment.fhwa.dot.gov/env_topics/4f_tutorial/overview.aspx
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The following factors were used in a preliminary assessment of whether more than 1% of McKee-
Beshers would be impacted: 

• The distance across the widest north-south portion of McKee-Beshers is 5,600 feet, 
• Assuming the Outer Beltway right of way width would be comparable to that of the 

western eight-lane I-495 Potomac River crossing (160 feet), then the required right of way 
would be 20.6 acres or 0.8% of the WMA, 

• However, the existing Potomac River bridge right-of-way is not large enough to 
accommodate the number of lanes, median and shoulder area needed for a third Outer 
Beltway bridge, 

• This fact may indicate that the Outer Beltway right-of-way may be substantially wider than 
160 feet, perhaps as much as 250-feet, and 

• Therefore, the impact to McKee-Beshers could be substantially greater than the 1% 
Section 4(f) limit.   

A full Environmental Impact Statement (EIS) 
would be required before the impact to McKee-
Beshers could be approved. The EIS process 
would identify other variables likely to hinder 
approval of extending the Outer Beltway through 
McKee-Beshers. For example, the Maryland 
Environmental Resources and Land Information 
Network (MERLIN) excerpt to the right shows 
multiple Sensitive Species Project Review Areas 
(SSPRA) within McKee-Beshers. Usually a SSPRA 
is established to protect habitat essential to a 
threatened or endangered species. The SSPRAs 
would make it more difficult to impact McKee-
Beshers with an Outer Beltway. Other constraints may exist as well. In summary, it is possible that 
the Outer Beltway could pass through McKee-Beshers but by no means is it a given.  A more 

detailed analysis of this issue can be 
found in Attachment D. 

Izaak Walton League 
Conservation Farm – 
AgReserve Crown Jewel 
The Bethesda-Chevy Chase Chapter 
of the Izaak Walton League of 
America (IWLA) has preserved a 
623-acre Conservation Farm.  The 
Bethesda-Chevy Chase Conservation 
Farm is at the heart of the much 
larger, 3700-acre preserved area 
shown in the map to the left.  This 
area includes McKee-Beshers WMA, 

http://dnrweb.dnr.state.md.us/MERLIN/
http://dnrweb.dnr.state.md.us/MERLIN/
http://dnrweb.dnr.state.md.us/MERLIN/
http://dnr.maryland.gov/wildlife/Pages/plants_wildlife/sspra.aspx
http://www.bcciwla.org/facilities-and-grounds/conservation-farm/long-range-plan
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the 315-acre Morin Farm, the 294-acre Willard Farm, and the River Road Shale Barren County Park.  
Collectively, this 3700-acre area has been called the Crown Jewel of the AgReserve due to 
tremendous wildlife habitat and other ecological values.   

The heart of the AgReserve Crown Jewel is the Bethesda-Chevy Chase Conservation Farm.   

The Chapter has gone well beyond simply preserving the 623-acre area by adopting a long-range 
conservation plan.  The contents of the plan are described in the Chapter’s Conservation Guide 
Book.  The Guide Book also describes the many educational and recreational opportunities the 
Bethesda-Chevy Chase Chapter has created on this truly unique area at the heart of the Ag Reserve.  
One could easily make a case that the Crown Jewel area should be the last place considered for a 
project as harmful as a six-lane highway.  

Making the AgReserve Even More of an Area Too Important to Lose 
The Agricultural Reserve (AgReserve) is already recognized as a uniquely important area.  The 
AgReserve Wikipedia entry begins… 

“The Agricultural Reserve is a designated land use zone in Montgomery County, Maryland. The 93,000 
acres (380 km2) zone was created in 1980 by the Montgomery County Council to preserve farm land and 
rural space in the northwestern part of the county. The farmland protection program has been characterized as 
"the most famous, most studied and most emulated" program of its kind in the United States.” 

The AgReserve has been called the green lung of Washington, D.C. due to all the clean, fresh air this 
vast area of forest and farms provides for the region.  A Montgomery County Office of Agriculture 
presentation notes the following AgReserve economic benefits: 

“Agricultural activities occupy about one third of Montgomery County's Land Area and the County's diverse 
agricultural industry -561 farms and 350 horticultural enterprises - produces more than $243 million in 
economic contribution and employs more than 10,000 residents”. 

The AgReserve and other parts of western Montgomery County have become increasingly 
important for it’s rich history as well.   

The Heritage Montgomery County brochure Life in A War Zone:  A Guide to The Civil War in 
Montgomery County, Maryland lists numerous sites that can be visited as part of a driving tour, many of 
which are either in the AgReserve or near enough that they could be adversely affected should the 
region decline as a farming center.  

The Sugarloaf Regional Trails website shows 11 trails in western Montgomery County where visitors 
can enjoy the rich history of the area.  They have also produced a Native American Trail Guide 
featuring three western Montgomery County-AgReserve sites. 

Besides the importance of western Montgomery County as a source of food, clean air, and its 
cultural importance, the area is also a source of clean water.  These waters along with the forests and 
farms are important recreational resources for fisherfolk, hunters, equestrians, hikers, bikers, driving 
for pleasure, and many more pursuits. 

Together, the agricultural, historic, cultural, environmental and economic importance make western 
Montgomery County truly unique.  It is recommended that a goal be set of making western 

http://www.bcciwla.org/facilities-and-grounds/conservation-farm/guide-book
http://www.bcciwla.org/facilities-and-grounds/conservation-farm/guide-book
https://en.wikipedia.org/wiki/Montgomery_County,_Maryland_Agricultural_Reserve
http://www.heritagemontgomery.org/
http://www.heritagemontgomery.org/wp-content/uploads/2015/10/civil-war-brochure.pdf
http://www.heritagemontgomery.org/wp-content/uploads/2015/10/civil-war-brochure.pdf
http://www.sugarloafregionaltrails.org/
http://www.sugarloafregionaltrails.org/trailmap.php
http://www.sugarloafregionaltrails.org/2016%20brochure/2016%20nativeamericanguide.pdf
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Montgomery County even more of an area too important to jeopardize with a major highway like 
the Outer Beltway.   

To illustrate how achieving this goal will further safeguard the area consider the recent effort to 
build the Tri-County Parkway in northern Virginia.  This ten-mile long highway would have 
impacted Manassas Battlefield and the Hallowed Ground corridor, arguably two of the most 
important historic resources in the region.  The last attempt to build the Tri-County Parkway was 
defeated in large part because of impacts to both resources. 

While western Montgomery County may lack historic resources currently recognized as having equal 
significance to Manassas and the Hallowed Ground, the area could become far better known for the 
many important cultural features it does possess.  When combined with the many benefits provided 
by AgReserve farms and forests, it may be possible to bestow western Montgomery County with a 
sense of importance rivaling other highly-regarded regions.  The net benefit could be a widespread 
belief that the area is simply too important and unique to despoil with a highway.  And the area is 
already on its way to achieving this goal.  Those who fought to preserve the area from the 2017 
attempt to build the Northern Bridge to carry the Outer Beltway over the Potomac reported that the 
importance of the AgReserve was a key factor prompting the Metropolitan Washington Council of 
Governments to shelve the project by assigning a low ranking. 

It is also recommended that Sugarloaf Citizen Association and Izaak Walton League representatives 
meet with Heritage Montgomery County leaders to explore options for enhancing the recognition 
of western Montgomery County as an area vitally important to those living throughout the region. 

Why Highways Are Not the Best Transportation Option 
In the past, building new highways and adding lanes to existing roads has been viewed as the option 
of choice for reducing congestion and rush-hour delay.  That view has been slowly changing due to 
analyses such as that completed by the Metropolitan Washington Council of Governments 
(MWCOG) in 2017.  The graphic on the next page is from this analysis and appeared in a MWCOG 
document posted at: http://ceds.org/sugarloaf/DraftResultsLRPTFAnalysis.pdf 

Of the ten options presented on the next page, only the Additional North Bridge Corridor segment 
involves a new highway.  This option would have created a 14-mile segment of the Outer Beltway.  
The first two options (Express Travel-Operational Improvements) may also involve adding lanes to 
existing roads.  The other seven options do not involve building new roads or lane additions.  
Collectively, these seven non-road options could reduce rush-hour delay by a fourth or more .  

In their 2017 comments regarding the proposed North Bridge portion of the Outer Beltway, the 
Coalition for Smarter Growth and 12 other organizations cited the following benefits of the non-

road options: 

• “Cost: It's much cheaper to solve transportation problems without building big transportation [highway]
infrastructure.

• Affordability: It costs less to travel when you don't travel so far.

https://nvta.org/priority/tri-county-parkway/
https://www.nps.gov/mana/index.htm
https://www.hallowedground.org/Explore-the-Journey/Historic-Towns-Villages/Leesburg-VA
http://www.heritagemontgomery.org/
http://ceds.org/sugarloaf/DraftResultsLRPTFAnalysis.pdf
http://ceds.org/sugarloaf/2017.11.30%20Joint%20letter%20to%20TPB%20re%20LRPTF%20Final.pdf
http://www.smartergrowth.net/
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• Equity: A more balanced east-west land use pattern is far more equitable including within major
jurisdictions like Fairfax and Montgomery.

• Placemaking: Growth around transit stations helps create good places and attract people and jobs.
• Environment: Wetlands and farms are not destroyed and sprawl is reduced.”

The benefits of non-road options are recognized not just in the Metropolitan Washington area.  In 
their comments on the 2015 Baltimore Regional Transportation Long Range Plan (Maximize2040), 
the Central Maryland Transportation Alliance wrote: 

“Road widening is not an effective long-term strategy. As is often remarked in transportation 
debates, “Building more lanes to cure congestion is like loosening your belt to cure obesity.” The plan’s 
emphasis on road widening projects will not effectively increase access and mobility for the region’s residents. 
Road expansion is often the knee-jerk response to “fix” congestion, but multiple studies have demonstrated 
that road widening only relieves congestion in the short-term due to induced demand created by the expanded 
capacity.” 

Both sets of comments clearly show that building more highways, like the Outer Beltway, will not 
solve our long-term transportation problems.  However, most transportation funds go to improving 
roads and not to transit or other options.   

Expanding Support for Good Transportation Planning & AgReserve Preservation 
While the preceding recommendations will reduce the likelihood of the Outer Beltway damaging the 
AgReserve and other western Montgomery County lands, they will not eliminate the threat.  In fact, 
there is no action that can totally safeguard these unique and highly important lands from highway 
impacts.  However, the probability can be greatly reduced through a strategy based on the following 
message elements and focusing initially on kindred organizations active in D.C., Maryland and 

http://ceds.org/sugarloaf/CMTA%20Comments%20for%20Maximize2040.pdf
http://ceds.org/sugarloaf/Maximize2040_final.pdf
https://www.cmtalliance.org/
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Northern Virginia, then the individual voters who belong to these groups and expanding out to 
other constituencies: 

1. New highways are seldom the best option for addressing transportation needs. 
2. The AgReserve is a uniquely important area. 
3. Enacting measures that safeguard the AgReserve protects sensitive lands throughout D.C., 

Maryland and Northern Virginia. 

These strategy elements would be incorporated into a series of actions targeting specific 
constituencies.  While all actions would stress AgReserve importance, they would also expand the 
focus to the other negative effects highways have on other quality of life factors, such as the 
relationship between congestion and the safety of the neighborhood streets where 80% of all people 
live.  Following are several possible strategy options.  Maryland is used to illustrate these examples 
since the Outer Beltway cannot impact the Ag Reserve without support by this state.  Before getting 
to these possible options perhaps it would help to provide an example of how the basic strategy 
approach recently defeated a much large project. 

How A Similar Strategy Defeated a Multi-State, Billion-Dollar Transmission Line 
The Mid-Atlantic Power 
Pathway (MAPP) was a 152-
mile, billion-dollar extra-high 
voltage transmission line 
proposed to extend from 
Possum Point, VA, through 
Southern Maryland, beneath the 
Chesapeake Bay, across the 
lower Eastern Shore to Southern 
Delaware then New Jersey.   

The public first learned of this 
project in 2008.  At that time, 
MAPP was thought to be an unstoppable, done-deal.  CEDS assisted a group of Dorchester County, 
MD farm owners in opposing the project.  A series of actions were carried out over the next four 
years to focus attention on the many impacts to farmland, the Chesapeake Bay, and other sensitive 
features should MAPP be built.   

CEDS organized a coalition of groups active throughout Maryland which called upon the State to 
adopt a comprehensive energy plan.  This effort provided many opportunities to educate voters and 
elected officials that MAPP was about increasing electric sales from coal-fired power plants and was 
a poor, yet very costly solution for meeting Maryland energy needs.  As a result, MAPP and another 
major transmission line project known as PATH was eventually dropped due to a recognition that it 
was not needed.   

Once CEDS brought the coalition together several statewide groups led the charge: Environment 
Maryland, the Maryland League of Conservation Voters, and the Maryland Chapter of the Sierra 
Club.  This grass-roots, political strategy defeated MAPP and PATH at a cost of about $45,000 to 
our Dorchester County clients.   

http://ceds.org/mapp.html
http://ceds.org/mapp.html


19 

About this same time another coalition was waging a primarily inside lobbying-legal challenge to the 
TRAIL transmission project in Virginia.  This effort cost about $3 million and failed to stop TRAIL. 
While inside lobbying and legal challenges certainly have succeeded in stopping many bad projects, 
once the political momentum reaches a critical point it becomes very difficult to stop a project with 
just this combined approach. That was certainly the case with both TRAIL and ICC.  However, by 
augmenting inside lobbying with aggressive grass-roots organizing two multi-state, billion-dollar 
transmission lines were stopped.  Following are three examples of similar strategies to reduce the 
likelihood that the Outer Beltway will impact the AgReserve while enhancing the protection of other 
sensitive lands and neighborhoods. 

Example A: Agricultural Security Areas 
The Pennsylvania Agricultural Security Areas law was described earlier in this report.   Through this 
law the Agricultural Lands Condemnation Approval Board of the Commonwealth must review and 
approve the use of eminent domain to take any lands designated as an Agricultural Security Area 
(ASA).  While the ASA has not eliminated the taking of land for new roads, it appears to have 
protected farms benefitting from easements and has no doubt reduced the overall agricultural 
acreage impacted.  The process also results in a much larger number of elected officials, 
organizations, and voters becoming aware of new road impacts each time farmland is proposed for 
sacrifice for another road project.   

There are about a hundred organizations active in Maryland that would likely support the adoption 
of something like the Pennsylvania Agricultural Security Areas (ASA) law.  These organizations 
include more than 50 land trust organizations active in Maryland, most of which would find the 
precedent of highway construction across preserved farmlands very troubling.  There are also a 
number of other not so obvious kindred groups like Stop Transource in Pennsylvania and Maryland, 
which is fighting proposed transmission lines in Harford and Washington counties and is exploring 
legislation to protect farmland from the use of eminent domain.  I suspect the Central Maryland 
Transportation Alliance might also support this effort because it indirectly advances transit and 
other non-road options; not because preserving farmland is a priority for them.  A large number of 
environmental groups, community associations, and other organizations would likely support the 
ASA effort. 

In the MAPP example above, a local group initiated a campaign which was then led by several 
statewide organizations.  With the ASA effort the Association and the League would also initiate the 
discussion of a Maryland Agricultural Security Areas bill in the General Assembly. There’s a good 
chance that groups with a statewide focus would then champion the effort (and the expense).  I 
have several groups in mind to approach should the Association and League opt for this action. 

Example B: Maryland Constitution Amendment 
As also described earlier in this report, we have the option of seeking an amendment to the 
Maryland Constitution requiring that the General Assembly approve the use of eminent domain 
before the Board of Public Works could take easement land.  A similar constitution amendment was 
made in 2006 to prevent the sale of Maryland parkland.   

https://www.agriculture.pa.gov/Plants_Land_Water/farmland/asa/Pages/default.aspx
http://dnr.maryland.gov/met/Documents/PDFs/LTDirectory.pdf
http://www.stoptransourcepa.org/
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While this option may sound similar to the Agricultural Security Areas law described in the 
preceding section of this report, it could safeguard many more lands and thereby win the support of 
additional constituencies.   

The table to the right is 
from the Maryland 
Protected Lands Reporting 
system website.  It shows 
that of Maryland’s nearly 
6.2 million acres of land, 
nearly 1.6 million or 26% 
has been preserved. Some 
of these lands would 
qualify for partial 
protection under Section 
4(f), but most would not.  
The Agricultural Security 
Areas law would win us the support of groups concerned about farmland loss.  Whereas amending 
the Constitution to enhance safeguards for all protected lands would bring in a number of other 
constituencies such as those advocating for cultural and historic resources preserved with Maryland 
Historical Trust (MHT) easements.    

On the one hand, this option creates the possibility of enlisting the support of a much larger of 
constituencies when compared to the ASA law.  On the other it also may pit rural against urban 
residents unless we first educate the 80% of Marylanders who live in the more densely populated 
portions of the state about how new roads actually make their streets more dangerous. 

Example C: Neighborhood Street Safety 
Various studies show that of all road types (arterials, collectors, etc.) local neighborhood streets 
exhibit the highest pedestrian and cyclist injury rates by vehicle traffic.  Injury rates and severity is 
particularly high where main road congestion causes commuters to use neighborhood streets to 
bypass slow-moving traffic.   

As noted earlier in comments from the Coalition for Smarter Growth and the Central Maryland 
Transportation Alliance, building new highways and adding lanes to existing roads tends to increase 
traffic volume and does little to relieve congestion.  By educating the 80% of Marylanders who live 
on neighborhood streets that road expansion harms their quality of life we could greatly expand 
public support for transit and other far more effective solutions.  Through this education we would 
also increase voter support for initiatives like Agricultural Security Areas and an easement-eminent 
domain Constitutional Amendment.  More importantly this education could help shift 
transportation funding from the current 85% for roads-15% for alternatives to a more responsible 
balance. 

Over the past five years CEDS has conducted a number of surveys to test public support for this 
very approach.  These surveys show that it’s relatively easy to help voters understand that road 
expansions make their neighborhood streets less safe.  While we cannot communicate directly with 

http://dnrweb.dnr.state.md.us/gis/plreports/currenttotals.html
http://dnrweb.dnr.state.md.us/gis/plreports/currenttotals.html
http://dnrweb.dnr.state.md.us/gis/plreports/currenttotals.html
http://ceds.org/cut-thru.html#Why_Cut-Thru_Traffic_Is_A_Problem
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the 4 million Marylanders who live on suburban-urban neighborhood streets, we can do so indirectly 
through the 3,000 neighborhood and homeowner associations active throughout the state.  CEDS 
has email addresses and contact persons for these 3,000 associations. 

CEDS has found that associations tend to be very open to actions that will improve quality of life in 
the neighborhoods they safeguard.  For example, in 2016 CEDS asked the 400 associations active in 
Baltimore County to sign-on to a letter calling for better control of construction site pollution.  
More than 60 groups signed on to the letter posted at: 
http://ceds.org/BaltimoreCounty/ProtectingNeighborhoodWatersSign-OnLetter.pdf 

Compared to the construction site environmental issue, winning association support for improving 
neighborhood street safety would be far easier.  Initial association education efforts would focus on 
issues directly affecting their constituents as opposed to issues such farmland preservation.   

These initial efforts might call for greater use of speed humps, speed cameras and other measures 
that reduce and slow neighborhood street cut-thru traffic.  Follow on education would then help 
association leaders and their members understand that building more roads tends to make streets 
less safe and would show how improving transit and options like Transportation Demand 
Management also improves neighborhood street safety.  This education would set the stage for 
winning association support for enhancing protection of the AgReserve and other rural lands.   

As with the other examples, the Association and the League would get association education going 
then invite statewide groups to take the lead.  The challenge will be convincing groups that usually 
rely on inside lobbying and litigation to also employ this form of grass-roots organizing in an 
aggressive, effective way. 

Examples Summary 
The preceding examples are but three of a large number of possible options for enhancing 
protection of the AgReserve.  Even though a specific option may not fully safeguard the AgReserve 
each moves us closer to this goal by: 

• Enhancing measures that protect the AgReserve and other farmland,
• Expanding awareness of the importance AgReserve, and
• Educating voters and the officials they elect that highways are a poor way of solving

transportation issues.

http://ceds.org/BaltimoreCounty/ProtectingNeighborhoodWatersSign-OnLetter.pdf
https://mobilitylab.org/about-us/what-is-tdm
https://mobilitylab.org/about-us/what-is-tdm
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Attachment A: Dan Hardy Interview  

http://www.citiesthatwork.com/dan-hardy/
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DISCUSSION WITH DAN HARDY 
FORMER TRANSPORTATION PLANNING CHIEF  

FOR THE MONTGOMERY COUNTY PLANNING DEPARTMENT 
PRESENTLY A MANAGING PRINCIPAL WITH RENAISSANCE PLANNING 

AUGUST 9, 2018 

Participating in this discussion were Jim Brown of the Sugarloaf Citizens Association, Jim O’Connell 
of the Montgomery Countryside Alliance, and Richard Klein of Community & Environmental 
Defense Services.  The discussion took place at the Barnesville Town Hall.  Following are notes 
from this discussion. 

Dan is a Professional Engineer and a Professional Transportation Planner.  During his 12-year 
tenure as the Transportation Planning Chief or the Montgomery County Planning Department, Dan 
oversaw the review of the Inter County Connector (ICC).   

Parkland Prompted Northernmost ICC Alternate Route 
The following map shows the four ICC alignments considered during the third and final 
Environmental Impact Statement (EIS) process. 

The northernmost (yellow) alignment was preferred because of far fewer impacts to parkland.  The 
parkland created a conflict with Section 4(f) of the federal Department of Transportation Act of 
1966, which requires (in order of preference) avoidance, minimization of impact, then mitigation of 

https://www.environment.fhwa.dot.gov/env_topics/4f_tutorial/overview.aspx
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parkland and other properties qualifying for protection under Section 4(f).   However, even the 
northern alignment impacted parkland which required mitigation.  Normally, the mitigation 
requirement is to replace one acre of parkland for each acre impacted.  In the case of ICC, a 
mitigation rate of eight acres for each acre impacted was negotiated.  This was an example of the 
critical importance of working with staff during the EIS and other review processes.   
 
ICC Rejected Twice Before Approval 
A timeline for the ICC project appears on the next page.  Note that the final EIS was actually the 
third.  The 1983 and 1997 EIS processes ended in a stalemate because the perceived need for the 
ICC did not rise to the point of justifying the impacts.  Yet the Maryland Department of 
Transportation continued to view the ICC as a priority project.   
 
Once a project makes it onto a Long-Range Transportation Plan priority list it tends to stay there.  
This is the reason why it is troubling that the Northern Bridge-Outer Beltway made it onto the top 
ten list of the 2017 Metropolitan Washington Council of Governments (MWCOG) Long-Range 
Transportation Plan.  Even though it was not among the top five projects selected to go forward, 
having made it onto the list may make it easier for the Northern Bridge-Outer Beltway to proceed in 
the future.  Nevertheless, the five meetings Jim Brown, Stewart Schwartz and Caroline Taylor had 
with MWCOG staff illustrates the point made earlier about the importance of working with staff.  
These meetings were critical to keeping the Northern Bridge-Outer Beltway off the 2017 top five 
list. 
 
By 2003, the need and political momentum behind the ICC made construction inevitable.  It was 
just a question of where it would be built and how impacts would be avoided, minimized and 
mitigated.  Many controversial highway projects never get built because it usually takes longer to 
complete the review process and commit funding than most elected officials stay in office.  With 
ICC the perceived need for the highway combined with well-heeled and influential supporters 
created the political atmosphere at federal, state, and local jurisdictional levels needed to make it a 
reality. 
 
Northern Bridge-Outer Beltway Support in 2017 
Sometimes elected officials will agree to support studies of a project like the Outer Beltway knowing 
that the conclusion will likely be that the need won’t justify the impact.  There is a possibility this is 
why the mayors of Rockville and Gaithersburg came out in support of the Northern Bridge-Outer 
Beltway in 2017. 
 
Fortunately, Governor Hogan has been convinced that the Northern Bridge-Outer Beltway is not in 
the best interest of Maryland.  The Governor’s position is due in part to the Northern Bridge-Outer 
Beltway giving Dulles airport a competitive advantage over the Baltimore-Washington International 
(BWI) airport.  This case was made to Governor Hogan by the BWI Partnership.   
 
  

https://www.environment.fhwa.dot.gov/env_topics/4f_tutorial/properties.aspx
https://www.mwcog.org/transportation/plans/clrp/
https://www.mwcog.org/transportation/plans/clrp/
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INTER COUNTY CONNECTOR (ICC) TIMELINE 
YEAR STAGE 

1950s ICC proposed as part of 122-mile Outer Beltway 

1960s ICC reproposed as an Outer Circumferential Highway 

1975 National Capital Region Transportation Planning Board endorsed funding for planning-engineering 
study of first 8-mile segment  

1980 Maryland dropped Outer Beltway but was studying 22-mile ICC 

1983 First draft environmental impact statement (EIS) completed. 

1983 National Capital Region Transportation Planning Board asked that ICC be shortened by four miles 

1984 Maryland designates land in Montgomery and Prince George’s County so ICC right-of-way could 
be preserved. 

1992 Second draft EIS initiated. 

1997 Second draft EIS completed. 

1997 Former Governor Parris Glendening puts ICC EIS on hold. 

1999 Maryland Transportation Solutions Group votes in favor of ICC 

1999 Former Governor Parris Glendening declares ICC dead. 

1999 Montgomery County considers removing ICC from master plans. 

2000 
Pressure from the Maryland General Assembly resulted in an agreement with Montgomery County 
not to remove the ICC from master plans, along with Montgomery County not having a suitable 
replacement for the ICC to accommodate desired economic growth. 

2002 Maryland Senate Joint Resolution 8 asked Governor Glendening to restart the ICC EIS process. 

2002 Montgomery County Planning Board completes the Transportation Policy Report which reinforces 
the need for the ICC, but not for an Outer Beltway 

2003 
Newly elected Governor Robert Ehrlich resurrects ICC study and majority of Montgomery County 
Council members support ICC.  Montgomery County Executive Douglas Duncan issued a 
resolution endorsing ICC. 

2004 National Capital Region Transportation Planning Board votes to endorse regional plans including 
ICC. 

2005 Governor Ehrlich announces state preference for ICC Corridor 1 and Maryland Board of Public 
Works approves Corridor 1. 

2006 Federal Highway Administration approves Corridor 1. 

2007 First contacts awarded to construct ICC. 

2011 First ICC segment opens. 

2014 Last ICC segment opens. 
This timeline is based on the MD 200 Wikipedia page: https://en.wikipedia.org/wiki/Maryland_Route_200 

http://www.montgomeryplanning.org/transportation/tpr_final/intro.pdf
https://en.wikipedia.org/wiki/Maryland_Route_200
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Impacts to AgReserve & Other Western Montgomery County Sensitive Lands 
Next the discussion turned to options for further safeguarding the Montgomery Agricultural 
Reserve and other sensitive lands shown in the map below.  A significant amount of AgReserve land 
has been preserved with Maryland Environmental Trust (MET) easements. It was pointed out that 
land with MET easements can only be used for purposes such as a highway with Maryland General 
Assembly authorization.  If MET easement lands were used for a highway then the full value of the 
property must be paid.  There is a possibility that a MET easement might be construed as “public 
ownership” creating a possibility of protection under Section 4(f).  The same may also be true for 
Maryland Agricultural Land Preservation Foundation (MALPF) easements as well as Montgomery 
County’s Transfer of Development Rights (TDR) program.   

 
The Bethesda-Chevy Chase Izaak Walton League Chapter has produced a very thorough analysis of 
the West Woods on their land south of Poolesville.  Richard will review the document for 
information strengthening AgReserve safeguards then request an opportunity to meet with Byron 
“Butch” Messick. 
 
We also touched on the possibility of making a case that western Montgomery properties like the 
National Institute of Standards Technology might benefit from Section 4(f) protection if it could be 

https://www.montgomerycountymd.gov/agservices/resources/files/tdrpresentationppt.pdfhttps:/www.montgomerycountymd.gov/agservices/resources/files/tdrpresentationppt.pdf
https://www.nist.gov/
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shown that portions of the NIST campus were open to the public for recreational use.  But other 
factors could safeguard the campus as well.  For example, during studies of the proposed Corridor 
City Bus Rapid Transitway project it was noted that vibrations might negatively affect the Institute’s 
highly sensitive equipment. 
 
Outer Beltway Impact on Funding for Other Projects 
The Northern Bridge-Outer Beltway would consume a tremendous amount of Maryland’s 
transportation bonding authority.  It could jeopardize transportation projects throughout the state, 
like the Baltimore Red Line though this rail project may already have secure funding.  Nevertheless, 
compiling a list of potentially threatened projects could allow us to contact interest groups statewide 
and win their support for keeping the Northern Bridge-Outer Beltway off priority lists.  
Additionally, if an argument can be made that very expensive transportation projects lower the 
ability to sell bonds for other projects, like new schools, then we could further expand our 
constituency.  One negotiating strategy could be to ask project proponents (private interests and/or 
Commonwealth of Virginia) if they would be willing to fund the entire project as they perceive a 
positive cost/benefit ratio. 
 
Expanding Public Support for Better Transportation Options 
It was agreed that the technical aspects of the following organizing strategy were basically sound: 

• Neighborhood streets have higher pedestrian-cyclist injury rates than all other road types, 
• As main road congestion increases, cut-thru traffic on neighborhood streets rises, 
• Very expensive projects like the Northern Bridge-Outer Beltway would reduce funds 

available for options that would do far more to reduce main road congestion and, therefore, 
make neighborhood streets safer-quieter, and 

• It is likely that a large percentage of the 3,000+ community associations active in Maryland 
and Northern Virginia would urge their elected officials to oppose projects like the Northern 
Bridge-Outer Beltway in favor of Bus Rapid Transit, Travel Demand Management, Regional 
Land-Use Balance, and other more effective (less harmful) congestion-reduction options.  

 
We briefly discussed possible constituencies for preserving the Agricultural Reserve and other parts 
of western Montgomery County from Northern Bridge-Outer Beltway impacts.  One possible 
constituency is the C&O Canal Association which sponsors towpath hikes.  This is one of about 
4,000 groups in Maryland and Virginia that could become advocates for shifting transportation 
planning away from the outdated highway-first approach and towards far more effective options for 
reducing congestion and accident rates. 
 
Additional items discussed include: 
Citations for communities with strong Transportation Demand Management plans/programs; a 
good place to begin is here: 

• Arlington County’s Mobility Lab is a great resource for all things TDM nationally, including 
their own Arlington-focused concepts; good marketing too. https://mobilitylab.org/ 

• Todd Litman’s VTPI is quite robust; he’s incredibly prolific but maybe not quite as polished 
as Mobility Lab  http://www.vtpi.org/tdm/index.php 

http://www.cctmaryland.com/
http://www.cctmaryland.com/
http://www.candocanal.org/
https://mobilitylab.org/
http://www.vtpi.org/tdm/index.php
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• CUTR at University of South Florida is probably the premier academic site for TDM info: 
https://www.cutr.usf.edu/programs-1/transportation-demand-management-2/ 

• Proactive places beyond Arlington include: 
o https://www.montgomerycountymd.gov/dot-ir/commuter/tmd/index.html 
o https://transportation.bellevuewa.gov/planning/transit-commuting/transportation-

demand-management/ 
o http://www.cambridgema.gov/CDD/Transportation/fordevelopers/tdm 

 
  

https://www.cutr.usf.edu/programs-1/transportation-demand-management-2/
https://www.montgomerycountymd.gov/dot-ir/commuter/tmd/index.html
https://transportation.bellevuewa.gov/planning/transit-commuting/transportation-demand-management/
https://transportation.bellevuewa.gov/planning/transit-commuting/transportation-demand-management/
http://www.cambridgema.gov/CDD/Transportation/fordevelopers/tdm
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Attachment B: Rebeccah Ballo Interview  
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DISCUSSION WITH REBECCAH BALLO, SUPERVISOR 
MONTGOMERY COUNTY HISTORIC PRESERVATION OFFICE 

AUGUST 29, 2018 
 

Richard Klein, of CEDS, met with Ms. Ballo to 
discuss opportunities to safeguard the cultural 
resources of western Montgomery County from 
the potential impact of an Outer Beltway-Third 
Potomac River (Northern) Bridge.  The Bridge and 
highway study area is shown in the 2017 
Metropolitan-Washington Council of 
Governments map to the right. 

The map below shows National Historic Register 
and Maryland Historical Trust sites in the portion 
western Montgomery County most vulnerable to 
the Bridge-Highway project. 

 

http://ceds.org/


31 
 

The red Maryland Historical Trust (MHT) inventory sites far outnumber the brown National 
Register sites shown in the map on the preceding page.  It is possible that some of the MHT 
inventory sites might be eligible for the National Register, but additional survey work would be 
needed.  The reason for focusing on National Register eligibility is that these sites benefit from the 
protection afforded by Section 4(f) of the federal Department of Transportation Act of 1966. 

From research conducted thus far, Section 4(f) status comes closest to safeguarding a property from 
highway projects that must comply with the National Environmental Protection Act (NEPA) 
Environmental Impact Statement (EIS) process.  However, Section 4(f) only reduces the likelihood of 
impact; it is not an absolute safeguard.  Once highway planners demonstrate they’ve exhausted all 
options to avoid then minimized and/or mitigated impact then even a Section 4(f) property can 
become part of a highway alignment.   

There are examples though of instances where cultural resources alone have preventable excessively 
harmful highway projects from proceeding.  The Tri County Parkway of northern Virginia was 
recently shelved because of impacts to Manassas Battlefield and the Hallowed Ground corridor. 

There are also a number of cultural resources present in western Montgomery County that are not 
on the National Register or the Maryland Historical Trust inventory available to the public.  These 
unidentified resources include former ferry crossings, such as the one that existed near Selden Island 
and was destroyed in a 1930’s flood. A number of Native American sites are also among the 
resources not disclosed to the public. 

Most of these unidentified sites also require additional survey work to determine eligibility for the 
National Register and other preservation categories.  Such a survey could lead to a document like the 
Upper Patuxent Area Historic Resources Master Plan.  It can cost $30,000 to $50,000 to survey even 
a small area.  It is unlikely the massive amount of funds would ever be available to undertake a 
detailed survey of all potential resources in western Montgomery County.   

An alternative to a massive survey would be to focus on those resources most likely to be eligible for 
the National Register.  There is a possibility that the Montgomery County Historic Preservation 
Office and the Maryland Historical Trust Office of Preservation Services could: 

• compile a list of these resources most likely to meet eligibility criteria, 
• estimate of the cost for the survey work needed to verify and document eligibility, as well as 
• the cost to contact the owner of each resource about their interest in preservation.   

With the support of the numerous organizations concerned about preserving western Montgomery 
County’s cultural heritage, the necessary funds for this more focused survey might then be made 
available, though this effort might best be postponed until after November. 

We briefly discussed the possibility of increasing the importance of western Montgomery County to 
those who live elsewhere in the region.  If a number of additional cultural resources were identified 
then this would surely enhance importance.  Fortunately, the Heritage Montgomery has identified 
the Agricultural Reserve of western Montgomery County as a focal area.  Part of the strategy for 
safeguarding western Montgomery from Outer Beltway impacts includes educating leaders of 
4,000+ citizen groups throughout Maryland about why alternatives to new highways is far more 

https://www.environment.fhwa.dot.gov/env_topics/4f_tutorial/overview.aspx
https://www.epa.gov/laws-regulations/summary-national-environmental-policy-act
https://www.epa.gov/nepa/national-environmental-policy-act-review-process#EIS
http://www.smartergrowth.net/tag/tri-county-parkway/
https://www.nps.gov/mana/index.htm
https://www.hallowedground.org/
http://www.montgomeryplanning.org/historic/upperpatuxent/documents/UpperPatuxentPBDraftwithErrataSheetFINAL.pdf
http://www.heritagemontgomery.org/
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effective in reducing congestion and protecting neighborhoods.  As this educational goal is achieved 
the effort could then expand public support for cultural preservation. 

Prepared by Richard Klein  
410-654-3021 
August 30, 2018 
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Attachment C: Jeremy Criss Interview  
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DISCUSSION WITH JEREMY CRISS 
DIRECTOR, MONTGOMERY COUNTY OFFICE OF AGRICULTURE 

AUGUST 28, 2018 
 

Jim Brown, of the Sugarloaf Citizens Association, 
and Richard Klein, of CEDS, met with Mr. Criss 
to discuss opportunities to safeguard the 
Montgomery County Agricultural Reserve 
(AgReserve) from the potential impact of an Outer 
Beltway-Third Potomac River (Northern) Bridge.  
The Bridge and highway study area is shown in the 
2017 Metropolitan-Washington Council of 
Governments map to the right. 

WHY A THIRD NORTHERN BRIDGE 
The motivation for the Bridge appears to be based 
mostly on efforts to increase Dulles Airport 
revenues.  The perception is that the Bridge would make Dulles more competitive with other 
regional airports, particularly Baltimore-Washington International (BWI).  In fact, the economic 
impact to BWI was key to a factor in the decision by Maryland Governor Hogan to oppose the 
Bridge.  Other factors included a lack of need for the Bridge as shown in a Metropolitan-
Washington Council of Governments (MWCOG) report2 and the diversion of funds needed for 
higher priority projects.  In fact, the Inter County Connector completed in 2014 accounts for 18% 
of Maryland’s annual bond obligations and is likely far less expensive than the Bridge and 14+ mile 
highway would be. 
 
In 2017, MWCOG considered the need for the Bridge.  Impacts to western Montgomery County, 
MD in general and the AgReserve in particular were a major reason why MWCOG ranked the 
bridge low on their priority list.3  The of MWCOG to protect the AgReserve is reflected in reports 
like What Our Region Grows.4   

HIGHWAY, EASEMENTS & LITIGATION 
The discussion turned to past successes in safeguarding important lands from highway impacts.  
Former Maryland Governor Schaefer was convinced to abandon a highway project that would have 
impacted several properties protected with Maryland Environmental Trust (MET) easements.  Since 
each easement constitutes a separate contract with the State, numerous law suits would have resulted 
along with considerable political blow-back.   
 
A couple examples of highway projects stopped through NEPA-EIS litigation and other action were 
discussed: 

                                                 
2 See p. 31 in: https://www.mwcog.org/documents/2017/12/20/long-range-plan-task-force-reports-projects-regional-
transportation-priorities-plan-scenario-planning-tpb/ 
3 Ibid. 
4 See: https://www.mwcog.org/asset.aspx?id=committee-documents/bl1cW1le20121127142706.pdf 

https://www.sugarloafcitizens.org/
http://ceds.org/
https://www.montgomerycountymd.gov/agservices/agpreservation.html
https://www.mwcog.org/documents/2017/12/20/long-range-plan-task-force-reports-projects-regional-transportation-priorities-plan-scenario-planning-tpb/
https://www.mwcog.org/documents/2017/12/20/long-range-plan-task-force-reports-projects-regional-transportation-priorities-plan-scenario-planning-tpb/
https://www.mwcog.org/asset.aspx?id=committee-documents/bl1cW1le20121127142706.pdf
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• The segment of Route 29 that would have extended from MD99 in Howard County to I-70 
in Baltimore County, and 

• I-70 from where it presently ends just inside the Baltimore Beltway (I-495) to the Fells Point 
area of Baltimore Harbor. 

While these successes are heartening, current research indicators it is rare that NEPA-EIS litigation 
stops a highway project.5  It is more likely that the litigation would result in negotiated settlements 
that reduce impacts.6   

TRANSFER-PURCHASE OF DEVELOPMENT RIGHTS 
As shown in the map at the end of this document, Transfer of Development Rights (TDR) and 
Purchase of Development Rights (PDR) easements account for the largest area of AgReserve 
properties protected from development impacts.  Of all the easements used to preserve farmland, 
TDRs are the least protective.  The protection from highways may be even less certain. 

We discussed the terms, conditions and restrictions contained in the sample TDR easement 
document.7  At first glance, the restriction appears to be limited to single-family homes.  It was 
pointed out though that the first paragraph contains a 2007 text amendment which restricts TDR 
properties from being used for any non-agricultural use.  Further research is needed to determine 
more conclusively if a highway can be built across a TDR-PDR property without the use of eminent 
domain.  Thus far research has not uncovered any safeguard that will protect a property from 
condemnation. 

MARYLAND AGRICULTURAL LAND PRESERVATION FOUNDATION 
Farms preserved with Maryland Agricultural Land Preservation Foundation (MALPF) easements 
may be better protected than those benefitting just from TDRs.  There is a possibility that the 
property development rights acquired to the State through MALPF easements may constitute a form 
of public ownership.  This is one of the criteria for gaining protection of land from highway impacts 
under Section 4(f) of the federal Department of Transportation Act of 1966.   

From our research to date, Section 4(f) status comes closest to safeguarding a property from 
highway impacts with regard to projects that must comply with the National Environmental 
Protection Act (NEPA) Environmental Impact Statement (EIS) process.  However, Section 4(f) 
only reduces the likelihood of impact but is not an absolute safeguard.  Once highway planners 
demonstrate they’ve exhausted all options to avoid an impact, then minimized and/or mitigated it 
then even a Section 4(f) property can become part of a highway alignment. 

SAFEGUARDING UNPROTECTED FARMLANDS 
Next, we reviewed the list of AgReserve properties which had lacked easements.  The original list 
was compiled from the Maryland Department of Natural Resources (DNR) MERLIN GIS site.8  
The DNR data was a bit out of date.  The updated list of properties lacking easements will be found 
at the end of this document.  The updated list shows that 4,862 acres lack the limited protection 
afforded by easements. 

                                                 
5 See: https://www.gao.gov/assets/670/662543.pdf 
6 See: http://www.law.harvard.edu/faculty/rlazarus/docs/articles/Lazarus_APeekBehindtheCurtain_2012.pdf 
7 See: https://www.montgomerycountymd.gov/agservices/resources/files/BLT_Files/tdr_easement_for_blts.pdf 
8 See: http://dnrweb.dnr.state.md.us/MERLIN/ 

http://montgomeryplanning.org/planning/agricultural-reserve/transferable-development-rights/
http://montgomeryplanning.org/planning/agricultural-reserve/transferable-development-rights/
https://realestate.findlaw.com/land-use-laws/eminent-domain-overview.html
https://realestate.findlaw.com/land-use-laws/eminent-domain-overview.html
https://www.justia.com/real-estate/condemnation-eminent-domain/
https://mda.maryland.gov/malpf/Pages/default.aspx
https://www.environment.fhwa.dot.gov/env_topics/4f_tutorial/overview.aspx
https://www.epa.gov/laws-regulations/summary-national-environmental-policy-act
https://www.epa.gov/laws-regulations/summary-national-environmental-policy-act
https://www.epa.gov/nepa/national-environmental-policy-act-review-process#EIS
https://www.gao.gov/assets/670/662543.pdf
http://www.law.harvard.edu/faculty/rlazarus/docs/articles/Lazarus_APeekBehindtheCurtain_2012.pdf
https://www.montgomerycountymd.gov/agservices/resources/files/BLT_Files/tdr_easement_for_blts.pdf
http://dnrweb.dnr.state.md.us/MERLIN/
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The ability to preserve farmlands through TDR-PDRs or MALPF easements is restricted at this 
point.  The large number of TDR-PDR protected properties was achieved by allowing increased 
development in nearby growth areas like Clarksburg through the transfer or purchase of 
development rights from AgReserve properties.   

The funds used to purchase MALPF easements comes from the Agricultural Transfer Tax.  
However, several large growth areas have experienced property transfers where the Agricultural 
Transfer Tax was exempted.  As a result, the funds for purchasing additional MAPF easements is 
very limited. 

We discussed what might motivate a number of the owners of unprotected properties to consider 
granting an easement.  Easement payments are the key.  One of the largest blocks of unprotected 
properties east of the Town of Poolesville consists of about 4,400 acres.  At $10,000 per acre, $44 
million would be needed to purchase these easements.   

We must find a way to increase the amount of funds available for easements.  There are other 
easements, such as Maryland Environmental Trust, which provide tax savings to owners but do not 
require the use of county or state funds.  However, it is unlikely many of the owners would opt for 
easements that do not come with payments. 

There have been several Maryland General Assembly bills that would have increased the availability 
of easement acquisition dollars such as HB3969 by Delegate Eric Luedtke10 which failed to be 
approved in the 2018 session and HB62011 which did pass this year. 

INCREASING AGRESERVE 
IMPORTANCE TO REGION 
RESIDENTS 
Lastly, we discussed options for 
increasing the importance of the 
AgReserve to those who live 
elsewhere.  For example, the 
AgReserve has been called the 
Green Lung of Washington D.C. 
because of all the clean air 
flowing from this vast rural area 
to dilute the pollution plaguing 
the District and suburbs.  The 
AgReserve also makes it possible for those throughout the region to purchase locally grown fresh 
food and to experience a farm through agritourism venues.  A number of other Rural Open Space 
opportunities abound.  Perhaps with a combination of efforts we could not only improve the 
profitability of AgReserve farms, thus increasing their security, but also make western Montgomery 
County into something akin to other highly regarded agricultural area like Napa Valley.  

                                                 
9 See: https://legiscan.com/MD/bill/HB396/2018 
10 See: https://msa.maryland.gov/msa/mdmanual/06hse/html/msa15447.html 
11 See: https://legiscan.com/MD/bill/HB620/2018 

https://legiscan.com/MD/bill/HB396/2018
https://msa.maryland.gov/msa/mdmanual/06hse/html/msa15447.html
https://legiscan.com/MD/bill/HB620/2018
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Attachment D: McKee-Beshers Analysis  
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INITIAL RESEARCH RESULTS  
MCKEE-BESHERS & PROPOSED OUTER DC BELTWAY SEPTEMBER 15, 2017  
The Sugarloaf Citizens Association asked CEDS to research the possibility that the proposed 
Outer Beltway might be built across the McKee-Beshers Wildlife Management Area (WMA). 
A concept map of the Outer Beltway and McKee-Beshers will be found on the next page. 
Of particular interest to the Association was how the use of federal Pittman-Robertson 
funds to acquire McKee-Beshers might safeguard the area from highway impacts.  
 
This initial research indicates that construction of the Outer Beltway through McKee-
Beshers is a possibility. It appears that Section 4(f) of the federal Department of 
Transportation Act of 1966 would be the controlling legal factor. If the impact to McKee-
Beshers is determined to be covered by Section 4(f) then the Outer Beltway could affect no 
more than 1% of the 2,655 acres which make up the WMA. For Section 4(f) not to apply the 
portion of McKee-Beshers impacted by the Outer Beltway would need to be considered 
insignificant to the overall WMA. There is no such insignificant area within the 2,655-acre 
WMA. Therefore, the 1% Section 4(f) threshold would likely apply.   
 
The distance across the widest point (north-south) of McKee-Beshers is 5,600 feet. 
Assuming the Outer Beltway right of way width would be comparable to that of the upper I-
495 Potomac River crossing (160 feet), then the required right of way would be 20.6 acres or 
0.8% of the WMA.  However, the existing Potomac River bridge right-of-way is not large 
enough to accommodate the number of needed lanes. This fact may indicate that the Outer 
Beltway right-of-way may need to be substantially wider than 160 feet.  Therefore, the 
impact to McKee-Beshers could be substantially greater than the 1% Section 4(f) limit. 
 
A full Environmental Impact Statement (EIS) would surely be required before the impact 
could be approved. The EIS process would identify other variables likely to hinder approval 
of extending the Outer Beltway through McKee-Beshers. For example, the Maryland 
Environmental Resources and Land Information Network (MERLIN) website shows 
multiple Sensitive Species Project Review Areas (SSPRA) within McKee-Beshers. Usually a 
SSPRA is established to protect habitat essential to a threatened or endangered species. The 
SSPRAs would make it more difficult to impact McKee-Beshers with an Outer Beltway. 
Other constraints may exist as well. In summary, it is possible that the Outer Beltway could 
pass through McKee-Beshers but by no means is it a given.  
 
If the Association wishes to pursue this question further then I would suggest meeting with 
an attorney and other professionals with extensive experience with Section 4(f). I know of 
several who would likely meet with us free of charge. Would the Association like me to 
request meeting dates? 

http://www.sugarloafcitizens.org/
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NOTES 
The following notes provide the basis for the summary and recommendations offered above. 
 

1.  The Maryland Department of Natural Resources webpage for McKee-Beshers Wildlife 
Management Area (WMA) describes it as “a 2,000-acre tract in a mixture of woodlands, 
fields, wooded bottomland and managed wetland impoundments (green-tree reservoirs). The 
WMA shares a common boundary with the National Park Service Chesapeake and Ohio  
Canal to the south and borders Seneca Creek State Park, a 1,200-acre public hunting area, on 
the east.” 
 

2. The Maryland State Department of Assessments & Taxation property record gives an area of 
2,655 acres for the parcel which makes up McKee-Beshers WMA.  
 

3. The McKee-Beshers deed does not reference any covenants, conditions or other restrictions 
on use of the site. 
 

4. As a first step in ascertaining the likelihood of extending a highway through the WMA, the 
following message was sent on September 12th to Paul Peditto, the director of the DNR 
agency (Wildlife & Heritage Service) managing McKee-Beshers WMA:  
 
Mr. Peditto 
I have clients who are thinking of purchasing land adjoining one of Maryland’s many wonderful Wildlife 
Management Areas.  I understand that a number of WMA’s, including the one in question, were purchased 
with Pittman-Robertson funds. My clients were wondering how secure such a WMA is from being converted 
from forest and fields to another use like an airport or other intensely developed use. Put another way, has 
such a conversion ever been allowed? If such a conversion is possible then may I ask what the process would be 
for carrying it out? In other words, what agencies would need to sign-off? 
 
On September 13th Mr. Peditto responded:  
 
Properties acquired with "PR" dollars are well protected against future development due to the restrictions on 
the use and management of those lands and the federal limitations essentially requiring that we manage the 
site for wildlife-dependent habitat and recreation.  It would be highly unlikely for a brick-and-mortar 
development to emerge from one of our WMA's. 
 
Note that Mr. Peditto did confirm that Pittman-Robertson funds were used in the 
acquisition of McKee-Beshers WMA. 
 

Section 4(f) 
5. It appears that Section 4(f) of the Department of Transportation Act (DOT Act) of 1966 

would be a primary factor in determining if McKee-Beshers could be impacted by a new 
highway. The following text appears on the Federal Highway Administration (FHWA) 
webpage at https://www.environment.fhwa.dot.gov/4f/index.asp: 

http://dnr.maryland.gov/wildlife/Pages/publiclands/central/mckeebeshers.aspx
http://sdat.dat.maryland.gov/RealProperty/Pages/viewdetails.aspx?County=16&SearchType=ACCT&District=03&AccountNumber=01524044
http://ceds.org/mckeebeshers/deed.pdf
http://www.doit.state.md.us/phonebook/IndDetails.asp?EmpID=10723&OID=1897
http://dnr.maryland.gov/Wildlife/Pages/default.aspx
https://www.environment.fhwa.dot.gov/4f/index.asp
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a. “Section 4(f) - which stipulates that FHWA and other DOT agencies cannot approve 
the use of land from publicly owned parks, recreational areas, wildlife and waterfowl 
refuges, or public and private historical sites unless the following conditions apply: 

i. There is no feasible and prudent avoidance alternative to the use of land;  
ii. and the action includes all possible planning to minimize harm to the 

property resulting from such use, OR 
iii. The Administration determines that the use of the property will have a de 

minimis impact.  
 

6. Criteria for permitting a conversion are set forth in the Federal Highway Administration 
(FHWA) webpage entitled Final Nationwide Section 4(f) Evaluation and Approval for 
Federally-Aided Highway Projects with Minor Involvements with Public Parks, Recreation 
Lands, and Wildlife and Waterfowl Refuges.  
 

7. The U.S. Department of the Interior Handbook on Departmental Review of Section 4(f) Evaluations 
sets forth the process for evaluating proposed impacts to Pittman-Robertson lands and other 
public parks, recreation lands, and wildlife and waterfowl refuges. 
 

8. Text on pages 12-13 of the Handbook indicates that a key criteria is the size of the impact in 
relation to the total area of a public park, recreation land, or wildlife-waterfowl refuge. If the 
area is greater than 100 acres then the impact must be less than 1%. The following indicates 
the Outer Beltway would impact 0.7% of McKee-Beshers: 

a.  Total area of McKee-Beshers = 2,655 acres, 
b.  Width of the I-495 right of way at the upper Potomac River crossing = 160 feet, 
c.  Maximum width of McKee-Beshers = 5,600 feet, 
d.  160 feet x 5,584 feet = 893,440 square feet ÷ 43560 = 20.5 acres, 
e.  20.5 acres ÷ 2,655 acres = 0.8%. 

 
9. Given that it appears Section 4(f) would allow a highway to impact Pittman-Robertson land 

and that a project as large as the Outer Beltway would require a full Environmental Impact 
Statement (EIS), a brief search was made of other highway projects in the U.S. that impacted 
Pittman-Robertson lands. The purpose of this search was to gain an insight into the process 
and evaluation criteria. 
 

10. First a search was made of recent highway projects in Maryland to determine if any crossed 
Pittman-Robertson lands. The projects examined included the Inter County Connector and 
the Hampstead Bypass. Neither appeared to have come close to Pittman-Robertson lands. I 
then searched for highway projects outside of Maryland. The first encountered was Route 34 
in Missouri. 
 

11. According to the 2008 Final Environmental Impact Statement for Missouri Route 34 
Corridor (FEIS), the preferred alternative would pass through two areas Pittman-Robertson 
areas:   

https://www.environment.fhwa.dot.gov/4f/4fmparks.asp
https://www.environment.fhwa.dot.gov/4f/4fmparks.asp
https://www.environment.fhwa.dot.gov/4f/4fmparks.asp
https://www.fws.gov/ecological-services/es-library/pdfs/4f_handbook.pdf
https://books.google.com/books?id=YMo1AQAAMAAJ&pg=PP3&lpg=PP3&dq=Route+34+Missouri+final+route&source=bl&ots=Tq74hruEtj&sig=cNyTxwquNFwPxr0WlZjNAFCT8Ic&hl=en&sa=X&ved=0ahUKEwjwoK73paLWAhXJ1CYKHQ1DA74Q6AEIRzAF#v=onepage&q&f=false
https://books.google.com/books?id=YMo1AQAAMAAJ&pg=PP3&lpg=PP3&dq=Route+34+Missouri+final+route&source=bl&ots=Tq74hruEtj&sig=cNyTxwquNFwPxr0WlZjNAFCT8Ic&hl=en&sa=X&ved=0ahUKEwjwoK73paLWAhXJ1CYKHQ1DA74Q6AEIRzAF#v=onepage&q&f=false
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a.  Coldwater Conservation Area: The new right of way required for this highway project 
would affect 0.07% of this area. The affected portion of this conservation area was 
not deemed to be a significant part of the overall conservation area and represents 
no significant or unique recreation facilities. Therefore, this area does not qualify as a 
Section 4(f) resource. 

b.  Clearwater Conservation Area: The new right of way required for this highway project 
would affect 0.7% of this area. The affected portion of this conservation area was 
not deemed to be a significant part of the overall conservation area and represents 
no significant or unique recreation facilities. Therefore, Clearwater Conservation 
Area does not qualify as a Section 4(f) resource for the proposed project. 

c.  From the preceding it does appear that new highways can be allowed through 
Pittman-Robertson lands (at least as of 2008) provided they do not qualify as Section 
4(f) resources. 

d.  According to a 2013 Google Earth aerial photo the highway had not been built as of 
then. 

e.  A search of the Missouri DOT website also indicates that the project has not been 
initiated. 
 

In summary it is not known if the impact to the two Pittman-Robertson areas was approved, 
though I suspect it was.  
 

12. The Missouri Route 34 EIS indicated that if a highway impacted up to 0.7% of a Pittman-
Robertson area then it could be approved provided the area did not qualify as a Section 4(f) 
resource. Of course 0.7% is below the 1% threshold referenced above in the U.S. 
Department of the Interior Handbook on Departmental Review of Section 4(f) Evaluations.  If the 
Outer Beltway does impact just 0.8% of McKee-Beshers and the area impacted is deemed to 
not qualify as a Section 4(f) resource of then the Missouri Route 34 EIS indicates that this 
would be in the range of impact allowed for at least one of highway project. However, it is 
likely that the entirety of McKee-Beshers would qualify as a Section 4(f) resource. 

13. A full EIS would no doubt identify other factors that would bear on the decision regarding 
Outer Beltway impacts. For example 
the Maryland Environmental 
Resources and Land Information 
Network (MERLIN) website shows 
multiple Sensitive Species Project 
Review Areas (SSPRA) within McKee-
Beshers (see figure to right). Usually an 
SSPRA is established to protect habitat 
essential to a threatened or endangered 
species. If the McKee-Beshers SSPRAs 
protect threatened-endangered species 
then this would make it more difficult 
to impact the WMA with an Outer 

http://dnrweb.dnr.state.md.us/MERLIN/
http://dnrweb.dnr.state.md.us/MERLIN/
http://dnrweb.dnr.state.md.us/MERLIN/
http://ceds.org/mckeebeshers/SSPRA.jpg
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Beltway. Other constraints may exist as well. In summary, it is possible that the Outer 
Beltway could pass through McKee-Beshers but by no means is it a given. 
 

14. There would be value in consulting with an attorney having extensive experience with the 
Section 4(f) process.  I know of two who might be willing to meet with us for a no-cost 
discussion. Would the Association like me to get possible meeting dates? 

 
Additional Notes 
Following are notes from other inquiries made as this research was progressing. 
 

15. The U.S. Fish & Wildlife Service (USFWS) Wildlife & Sport Fish Restoration Program 
oversees the use of Pittman-Robertson funds.  The following message was sent on 
September 12th to Colleen Sculley, the Program chief for Northeast Region 5:  
 
I have clients who are concerned about the possibility of highway construction within lands purchased through 
the use of Pittman-Robertson funds. I would like to learn if this would be permitted?  
 
On September 14th Ms. Sculley wrote: 
 
Thank you for your inquiry. Lands acquired with Pittman-Robertson Wildlife Restoration funds must be 
used for their "approved grant purpose", and state agencies must ensure that activities that interfere with such 
purposes are prohibited.  Regulations that describe these requirements more thoroughly are in 50 CFR Part 
80. (see attached including 50 CFR 80.134 and 80.135). We'd encourage you to contact Maryland 
Department of Natural Resources directly with your concerns if you have not already. Glen Therres is the 
coordinator for PR grants for Maryland DNR ((410) 260-8572; Glenn Therres; 
gtherres@dnr.state.md.us). If you have more questions for our office about these requirements or want to 
provide more information on the property or wildlife management area in question, please contact Tom 
Decker of our office (cc'd above, phone:  413-461-8705).  Thank you for your concern for lands acquired 
with Pittman-Robertson Wildlife Restoration Grant funds, they are an important asset deserving of sustained 
protection. 
 

16. It appears that the Theodore Roosevelt Conservation Partnership is among the leading 
advocacy organizations in the U.S. regarding Pittman-Robertson lands. The following 
message was sent on September 12th to Chief Conservation Officer Christy Plumer:  
 
I have a quick question when you have a moment. I have clients who are concerned about the possibility of a 
proposed highway crossing lands preserved with Pittman-Robertson funds. According to the FHWA webpage 
headed Final Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway Projects with 
Minor Involvements with Public Parks, Recreation Lands, and Wildlife and Waterfowl Refuges, these lands 
can only be utilized to improve existing highways. Have you or others at TRCP ever heard of a new highway 
being constructed through lands preserved with Pittman-Robertson funds?  
 
If I do not receive a response I will place a follow-up phone call. 

https://www.fws.gov/r5fedaid/staff.html
mailto:gtherres@dnr.state.md.us
http://www.trcp.org/
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Prepared by Richard Klein, Community & Environmental Defense Services, 410-654-3021, 
Rklein@ceds.org 

http://ceds.org/
mailto:Rklein@ceds.org
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